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DENISE EATON-MAY, Esq., State Bar No. 116780

La;v Ogces of Delréils% ESaton I\éiay

15250 Hesperian Blvd. Suite 200 _
San Leandro, CA 94578 FILED

ALAMEDA COUNTY
Telephone: (510) 888-1345
Facsimile: (510) 315-3015

APR 14 201
Attorney for Claimant, David Kapler LLERK S)F THE SUPEKIGR COURT
B}' -&Z’M‘a_ (;;’L’ *H@é:
' Seputy
SUPERIOR COURT OF CALIFORNZA
COUNTY OF ALAMEDA
DAVID KAPLER, g - Case No. Bﬁlig?ﬁggg
Plaintiff, ) COIMNAINT FOR DAMAGES:

v ; Breach of Contract, Express and Implied;
CITY OF ALAMEDA, a chartered  Intentionfinterference with Economic
City; LENA TAM, a member of the ; Relationship; Breach of Covenant of Good
CO NC]I)L OFEHE} E&ITY Og S Faithvahd Fair Dealing; Wrongful
public o fﬁ&rlgnDi}%Rli& Ig[?ﬁlITsf a 'Eetnunati.on in‘Violation of Publif: Policy;
individually and in her official ) wonstructive Discharge; Defamation;
capacity; ANN MARIE GALLANZ, ™) Violation of Government Code Section
individually and in her official ) 3250, et seq (Firefighter’s Bill of Rights);
capacity, d Intentional Infliction of Emotional

j Distress; and _

) Negligent Infliction of Emotional Distress
DOES 1 - 50, ) :

DEMAND FOR JURY TRIAL

Defendants:

Plainaff DAVID KAPLER (“KAPLER” or “plaintiff’), allege:

PRELIMINARY ALLEGATIONS

1. Defendant CITY OF ALAMEDA (“CITY” or “defendant”) is and at all times

herein mentioned is a city government, formed as a “Charter City” in the State of

California, County of Alameda.
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2. Defendant CITY was the employer of KAPLER for all times mention in this
complaint until his constructive and wrongful termination from employment

with the CITY on or about November 5, 2010.

3. The COUNCIL OF THE CITY OF ALAMEDA (“COUNCIL”), is and at all times
mentioned in this complaint was, the governing and decision making body of the

CITY with the power to make all decisions relevant to this complaint.

4. Defendant LENA TAM (“TAM”), is, and at all times mentioned in this complaint,
was a member of the COUNCIL of the CITY. As a Council Member TAM

performed her duties as an individual and as an agent for the CITY.

5. Defendant DEBRA KURITA (“KURITA”), is, and at all times mentioned in this
complaint, the former City Manager' for the CITY. As City Manager KURITA

performed her duties as an individual and as an employee and agent of the CITY.

6. Defendant ANN MARIE GALLANT (“GALLANT”), is, and at all times mentioned
in this complaint was Interim City Manager for the CITY. As Interim City
Manager for the CITY, GALLANT performe_& her duties as an individual and as
an employee and agent of the CITY.

7. KAPLER was at all times mentioned in this complaint, a resident of the City of
Alameda, County of Alameda, California.

8. Unless otherwise alleged in this complaint, KAPLER is informed and believes,
and on the basis of that information and belief alleges, that at all times
mentioned in this complaint, defendants were the agents and employees of their
codefendants, and in doing the things alleged in this complaint, were acting

within the course and scope of that agency and employment.

Kapler - Complaint For Damages




W o0 13 N B W N

[ L T N S S L L L R e S S VU
~N N B W RN = S W0 N R W N RO

I\
co

46.

47.

48.

49.

Kapler -

terminate KAPLER’s employment without sufficient cause or justification, and in
violation of his contract of hire with the CITY, .said contract entered into with

KURITA.

In or about September 2010, GALLANT cooperated with TAM in the interference
with KAPLER’S contractual relationship with the CITY when, with full
knowledge of that relationship, each assisted TAM in her efforts by assisting
with KAPLER’S wrongful termination described herein above.

As a result of defendants’ unlawful conduct plaintiff has suffered general

damages in an amount in excess of $2,000,000.

As a further proximate result of defendants’ unlawful conduct, plaintiff suffered
the following special damages: a loss of salary and attendant benefits; a loss of
title and attendant benefits in the plaintiffs profession; all to plaintiffss injury in

an amount in excess of $2,000,000.

Defendants’ conduct arose from ill-will toward plaintiff and a desire to oppress
plaintiff and with the wrongful intention of injuring plaintiff. The conduct was
taken with an improper and evil motive amounting to malice and in conscious
disregard of plaintiff's rights and abilities. Because the actions taken toward
plaintiff were carried out in a cold, deliberate, callous and intentional manner in
order to injure and damage plaintiff, plaintiff is entitled to recover punitive
damages from defendants in an amount according to proof and in and amount

appropriate to punish and make an example of defendant.

THIRD CAUSE OF ACTION - BREACH OF COVENANT OF GOOD FAITH
AND FAIR DEALING

(Against defendant CITY, and defendants, TAM, KURITA, GALLANT, in both

their individual and official capacities)

Complaint For Damages .
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10.

11.

12.

13.

. Plaintiff does not know the true names of defendants DOES 1 through 50,

inclusive, and therefore sues them by those fictitious names. Plaintiff is

informed and believes that DOE defendants are California residents.

On October 1, 2007, plaintiff was employed by defendant employer, CITY, as Fire
Chief. As such, plaintiff was empowered with all of the duties, rights and
privileges of a CITY Fire Chief. The Plaintiff was specifically included in the
provisions of Government Code sections 3250, et seq., more commonly known as

the “Firefighters’ Bill of Rights” or “FFBOR”.

As the CITYs Fire Chief, Plaintiff engaged in negotiaﬁons with the CITY’s
Firefighter bargaining unit, IAFF Local No. 689, pursuant to the “Meyers-Milias |
Brown Act” or “MMBA”, Government Code _sections 3500, et seq.

On August 17, 2007, defendant KURITA, drafted or caused to be drafted a letter

- to plaintiff offering him employment as the CITY’S Fire Chief. The letter defines

the terms of the employment.

Plaintiff lived in the state of Minnesota at the time he received the August 17,
2007 letter with the offer of employmeﬁt. Based on the offer and its terms, the
Plaintiff moved his possessions to California in late September 2007 at great

expense.

14. Prior to the move, KURITA and plaintiff met and discussed the terms of the

15.

plaintiffs employment with the CITY. In addition to the terms of the August 17,
2007 offer of employment to plaintiff, KURITA agreed to additional terms that

she did not memorialize in writing.

KURITA agreed, in lieu of Plaintiff's use of a CITY Vehicle, and as part of his
compensation package, KAPLER would use his personal vehicle on CITY

Kapler - Complaint For Damages
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16.

17.

18.

19.

20.

business related to his duties. In exchange, KURITA agreed that Plaintiff could
fuel KAPLER’s personal vehicle with gasoline from CITY owned fire stations.

KURITA did not specifically define any limits on the use of gasoline, verbally or
in writing with Plaintiff. The use of gasoline was not restricted to one particular

personal vehicle; but, instead, applied to any personal vehicle Plaintiff used on

CITY business.

A term of the agreement between Plaintiff, KURITA, and the CITY, was that
Plaintiff would accrue post retirement medical benefits upon the completion of
three years, or effective October 1, 2010, if he remained employed through that
date.

From the commencement of Plaintiffs employment, his performance was
exemplary. Plaintiff performed the duties of his position according to the terms
of his agreement with the CITY, and according to the rules, policies and
procedures enacted by the CITY.

Plaintiffs duties, as Fire Chief, included but were not limited to the oversight of
the Fire Department budget. Additionally, the Fire Chief participated in
negotiations with the bargaining units employed with the City Fire Department.
Specifically, pursuant to the “Meyers-Milias Brown Act” (‘MMBA”), Government
Code section 3500, et seq., the Plaintiff participated in bargaining with TAFF
Local No. 689. |

In 2008 and continuing into 2009, the CITY began to experience considerable
budget problems. As a result, Plaintiff was required to make budgetary cuts that
were not popular with the CITY’S firefighter union, IAFTF Local No. 689.
Consequently, various individuals, whose identity is not presently known to the

Plaintiff, began to take retaliatory action against the Plaintiff.

Kapler - Complaint For Damages
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21.

22.

23.

24.

25.

Kapler - Complaint For Damages

Defendants CITY, TAM, and GALLANT were aware of the conspiratorial and
retaliatory actions against KAPLER by members of the firefighter union and
others prior to August 2010.

Plaintiff is informed and believes and based on that information alleges that
defendant LENA TAM (“Tam”), conspired with members of the firefighter’s union
to wrongfully remove Plaintiff. In addition, TAM attempted to coerce GALLANT
and others to terminate Plaintiff without good cause in interference with the
agreement between CITY and Plaintiff, as well as in violation of the CITY'S

Charter and personnel policies.

Plaintiff is informed and believes that his termination from the position of Fire
Chief was politically motivated and conspired by the unlawful collusion between
TAM and IAFF local 669 members, and was in retaliation for his refusal to
succumb to TAM and the IAFF unlawful demands to disregard his
responsibilities and duties as Fire Chief to make decisions concerning the dire

financial straits of the CITY.

Plaintiff is informed and believes that TAM regularly communicated confidential
information Plaintiff and others discussed in closed session regarding proposed
budget cuts to impacting TAFF 689 member’s, in violation of Brown Act which
motivated the union to pressure the council to find a reason to get rid of Plaintiff

at any cost.

Plaintiff is informed and believe that CITY’s purported reason for terminating
his employment, including the subsequent biased inadequate investigation is
pretext, and that the decision to terminate his employment was guided by TAM
and the COUNCIL’s illegal collusion with IAFF and political interference with
personnel matters in order to further their re-election. Plaintiff is informed and

believe that IAFF contributed to TAM’s campaign and TAM in return blew the
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26.

27.

28.

29.

30.

issue of gas out of proportion so that it could be used as a basis to get rid of

plaintiff and pushed the COUNCIL via threats and intimidation to terminate
Plaintiff.

On or about August 18, 2010, several news articles, generally circulated in the
City of Alameda, the San Francisco Bay Area, state wide and nationally, were
printed about the Plaintiff. Serious false and defamatory allegations were
published that the Plaintiff used CITY gasoline in his personal vehicle without

Defendants’ permission or authorization.

On or about August 18, 2010, Plaintiffs photograph was printed in newspapers
of general circulation, without the Plaintiff's permission. The photographs were
taken and/or obtained by and published by employees, agents, officials, or
assigns of defendant CITY.

On or about August 18, 2010, the general public was made aware of the
photograph and allegations putting the Plaintiff in a false light to his community

and peers in his profession.

On or about August 18, 2010, and thereafter, CITY officials, employees, agents
and assigns, failed to notify the public that Plaintiff used the gasoline and filled
his personal vehicle by agreement of CITY officials, KURITA and 0.

On or about mid-September 2010, CITY, its officials, employees, —agents and
assigns conducted or caused to be coﬁducted an investigation of the allegations of
improper by Plaintiff of CITY owned gasoline. The investigation was biased in
its conduct and result. Although the investigation found that there was an
agreement between KURITA and Plaintiff aﬁthorizing the use of CITY gas for
Plaintiffs personal vehicle; nevertheless, the CITY, its officials, employees,

agents and assigns decided to terminate Plaintiff for this purported reason.

Kapler - Complaint For Damages
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31.

32.

33.

34.

35.

Kapler - Complaint For Damages

On September 17, 2010, GALLANT, who was aware of the terms and conditions
of Plaintiffs employment agreement, notified Plaintiff that the CITY had
determined it would terminate Plaintiﬂ’s employment effective September 24,
2010, one week before his insurance benefit vested pursuant to the agreement of
hire. The CITY did not terminate the Plaintiff on September 17, 2010; but, CITY |
did not withdraw its letter of intent to terminate the Plaintiff effective
September 24, 2010. The CITY continued its efforts to terminate the Plaintiff,
and subsequently decided to terminate Plaintiff at its October 31, 2010 Board

meeting, contrary to the recommendation of staff.

On November 5, 2010, plaintiff was forced to submit a letter of resignation in
lieu of termination. Defendants had determined it would terminate the claimant
at the time he submitted the letter of resignation. The letter of resignation was
an attempt to preserve the Plaintiff's over 40 year exemplary employment record.

The Plaintiff did not have any choice in the separation from employment.

At the time of the termination the Plaintiffs annual salary was greater than
$195,000.00.

Plaintiff has at all times duly performed all the conditions of the employment
agreement between he and the CITY until prevented from doing so by
Defendants. At all times relevant to this complaint, Plaintiff has been ready,
willing and able to perform his job. Additionally, the Plaintiff has not violated

any terms of employment contained in CITY policies, procedures and practices.

Pursuant to Government Code section 900, et seq., on January 7, 2011, the
Plaintiff filed a Government Tort Claim with the appropriate authority for the
CITY. On February 17, 2011, the City rejected the timely filed claim. Thus, this

action is timely filed and is in compliance with Government Code section 945.6.
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36. As a Fire Chief employed by a California public entity, Plaintiff is entitled to the
protections of the “Firefighter’s Bill of Rights”, California Government Code

section 3500, etlseq.

FIRST CAUSE OF ACTION - BREACH OF CONTRACT
(Against Defendant CITY, KURITA, and GALLAN T)

37. Plaintiff incorporates into this cause of action by reference Paragraphs 1 through

34 herein as though each were fully set forth in this cause of action.

38. Plaintiff was employed with defendant CITY by a contract of hire entered into
between he and the CITY, through its employee and agent KURITA. The terms
of the contract relied on by Plaintiff include but are not limited to:

A. Written personnel policies, enacted and implemented by the CITY,
including but not limited to provisions of the CITY Civil Service
Ordinance, the CITY Charter, provisions of the applicable Memoranda of
Understanding, 'compens_atidn plan(s) covering the position of Fire Chief
and applicable to Plaintiff which provide that employees shall be
disciplined for cause:

B. The terms of the written offer of employment to Plaintiff by the CITY
through its agent KURITA, which terms include, explicitly or implicitly, a
promise not to terminate the claimant as long as he performs under the
terms, conditions and requirements of this position.

C. Specifically, KURITA offered the claimant a position as Fire Chief with a

Kapler - Complaint For Damages
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® o
rate of pay at Step 5 of the then current salary scale. Additionally,
KURITA agreed that as part of the Plaiﬁtiﬁ’ s compensation, and in lieu of
a clar allowance as described in t_he “City of Alameda Executive
Management Compensation Plan”, that Plaintiff could fill his vehicle,

used on CITY businéss, with gasoline from a CITY owned fuel station

during the term of his employment.

D. Additionally, KURITA offered the claimant post retirement Health and
Welfare beneﬁﬁs pursuant to the Memorandum of Understanding between
the City of Alameda and Alameda Fire Management Association. Such
benefit included lifetime, post retirement medical benefits as long as the
claimant remained employed with the CITY for at least three years, or to

October 1, 2010.

39. Defendant CITY breached its contract with plaintiff by:

A. Failing to treat plaintiff in accordance with defendant’s stated policies;

B. Initiating an action to terminate plaintiff in breach of the implied and
explicit promises made to him;

C. Initiating an action to terminate plaintiff in breach of its policies and
practices;

D. Initiating an action to terminate plaintiff despite the agreements between
plaintiff and KURITA; and

E. Refusing to provide the plaintiff the specific benefit of his negotiation with
KURITA and CITY, post retirement health and welfare benefits, despite

the fact plaintiff was employed the requisite three years.

Kapler - Complaint For Damages
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40. Defendant employer has refused and continues to refuse to allow plaintiff the
benefits of his employment contract or to perform under the contract in the

agreed upon manner.

41. As a direct, foreseeable, and pfoximate result of defendant employer’s breach,
plaintiff has suffered and continues to suffer substantial losses in earnings, and

job benefits, the precise amount of which will be proven at trial.

42. As a further direct and proximate result of defendants’ unlawful conduct,
plaintiff has suffered extreme and severe anguish, humiliation, émotional
distress, nervousness, tension, anxiety, and depression, the extent of which is not
fully known at this time, and the amount of damages caused by defendants’
conduct is not yet fully ascertained but in an amount the precise amount to be

proven at the time of trial.

SECOND CAUSE OF ACTION - INTENTIONAL INTERFERENCE WITH
ECONOMIC RELATIONSHIP

(Against defendants COUNCIL, KURITA, TAM, in her official and individual

capacities)

43. Plaintiffs incorporate into this cause of action by reference Paragraphs 1 through

40 herein as though each were fully set forth in this cause of action.

44. 'Defendants KURITA and TAM knew of the contractual express or implied
‘ relationship between plaintiff and CITY. KURITA negotiated and entered into
the contractual relationship with Plaintiff on behalf of the CITY. TAM was
aware of the relationship as a COUNCIL member and based on her knowledge of
the working relationships of the CITY and KAPLER.

45. In or about early 2010, TAM began attempts to interfere with the economic

relationship between plaintiff and CITY when she attempted to direct others to

Kapler - Complaint For Damages
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50. Plaintiff incorporates into this cause of action by reference Paragraphs 1 through

47 herein as though each were fully set forth in this cause of action.

51. As a result of the employment relationéhjp which existed between plainﬁff and
CITY, the expressed and implied promises made in connection with that
relationship, and the acts, conduct, and comrﬁunications resulting in these
implied promises, defendant employer, CITY, promised to act in good faith
toward and deal fairly with plaintiff which requires, among other things, that:

A. Each party in the relationship must act with good faith toward the other
concerning all matters related to the employment;

B. Each party in the relationship must act with fairness toward the other
conberning all matters related to the employment;

C. Neither party v;rould take any action to unfairly prevent the other from
obtaining the benefits of the employment relationship;

D. Defendant employer would_similarly treat employees who are similarly

situated;

E. Defendant employer would comply with its own representations, rules,

policies, and procedures in dealing with plaintiff:

F. Defendant employer would not terminate plaintiff without a fair and

honest cause, regulated by good faith on defendant employer’s part;

G. Defendant employer would not terminate plaintiff in an unfair manner;

and

H. Defendant employer would give plaintiffs interests as much

consideration as it gave its own interests.

Kapler - Complaint For Damages
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52. Defendant employer’s notice of termination, and subsequent, constructive
termination of plaintiff was wrongful, in bad faith, and unfair, and therefore a
violation of defendant employer’s legal duties. Plaintiff alleges that defendant

employer breached the covenant of good faith and fair dealing when it:
A.Refused to abide by its own policies when dealing with plaintiff;

B.Denied the existence of the contract between KURITA and plaintiff, and
between CITY and plaintiff;

C.Unfairly prevented the plaintiff from obtaining the benefits of his -

employment relationship;

D.Terminated plaintiffs employment for false reasons and in a manner that

was inconsistent with defendant employer’s stated policies and practices.

53. Defendant employer’s breach of the covenant of good faith and fair dealing was a
substantial factor in causing damage and injury to plaintiff. As a direct and
proximate result of defendant employer’s unlawful conduct alleged in this
complaint, plaintiff has lost substanfial employment benefits with defendant
employer, including the damage to his reputation, lost wages, and other
employee fringe benefits in the amount in excess of $2,000,000, the precise

amount of which will be proven at trial.

54. As a further direct and proximate result of defendant employer’s wrongful
conduct, plaintiff has suffered extreme anguish, humiliation, emotional distress,
the extent of which is not fully known at this time, but the amount of damages,

the precise amount of which will be proven at trial.

FOURTH CAUSE OF ACTION - WRONGFUL TERMINATION IN VIOLATION
OF PUBLIC POLICY

Kapler - Complaint For Damages
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55.

56.

57.

58.

59.

60.

(Against Defendants — CITY, and against defendants TAM, KURITA,
GALLANT, in both their individual and official capacities)

Plaintiffs incorporate into this cause of action by reference Paragraphs 1 through

52 herein as though each were fully set forth in this cause of action.

At all times mentioned, Plaintiff was an employee of the CITY performing his
duties in an exemplary manner. Plaintiff was fully qualified for the position of

CITY Fire Chief.

CITY terminated Plaintiff in violation of its agreement with the Plaintiff,
implicit and direct. Additionally, CITY terminated the claimant in violation of
public policy, contained in the MMBA.

The reasons proffered by DEFENDANT employer, CITY, for terminating the
Plaintiff were pretext because the CITY and the Plaintiff agreed to the terms of
the P.laintiff s use of gasoline at the time it entered into the contract of hire.

Plaintiff is informed and believes and based upon that information and belief |
alleges that DEFENDANTS terminated the Plaintiff because of Plaintiff's
performance of his duties in facilitating negotiations with the CITY Firefighter’s
union and in violation of the public policy implicit and/or direct in the MMBA.
Plaintiff also believes the CITY, TAM and others conspired to terminate the
Plaintiff with the intent to harm his interest in the benefits that would accrue on

his third year anniversary, October 1, 2010, pursuant to the agreement of hire.

The constructive and wrongful termination of plaintiff was in violation of public
policy delineated by reference in the Meyers-Milias Brown Act, at Government
Code section 3500, et seq. Plaintiff alleges that his termination was wrongful
because it was the result of retaliation for the exemplary performance of his duty
to the CITY in labor negotiations with the firefighters’ union IAFF local 689.

Kapler - Complaint For Damages
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61.

62.

63.

Plaintiff further alleges that as a direct, foreseeable, and proximate result of
defendant employer’s wrongful termination of plaintiff in violation of the public
policy of the State qf California, plaintiff has lost and will continue to lose income
and benefits, and has suffered and continues to suffer humiliation,
embarrassment, mental and emotional distress, and discomfort all to plaintiff’s
damage in an amount in excess of $2,000,000, the precise amount of which will

. be proven at trial.

Because the. acts taken toward plaintiff were carried out by managerial
emplbyees acting in a deliberate, cold, callous, malicious, oppressive, fraudulent
and intentional manner in order to injure and damage plaintiff, plaintiff requests
the assessment of punitive damages against individual defendants in an amount

appropriaté to punish and make an example of defendants.

As a direct, foreseeable, and proximate result of DEFENDANTS’ wrongful acts,
Plaintiff has suffered and continues to suffer substantial losses in earnings, job
benefits, and reputation, and has suffered and continues to suffer humiliation,
embarrassment, mental and emotional distress, and discomfort, all to plaintiffs
damage in an amount in excess of $2,000,000, the precise amount of which will

be proven at trial.
FIFTH CAUSE OF ACTION - CONSTRUCTIVE DISCHARGE

(Against Defendant CITY, and individual defendants TAM, KURITA, and
GALLANT, in both their individual and official capacities)

64. Plaintiff incorporates into this cause of action by reference Paragraphs 1 through

61 herein as though each were fully set forth in this cause of action.

Kapler - Complaint For Damages
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1 65. At all times mentioned herein the CITY agreed, implicitly or directly, that the

2 Plaintiff would remain employed as long as he satisfactorily performed his

3 services to the CITY. | |

4

66. Plaintiff is informed and believes and based on that information alleges that

> beginning before August 18, 2010, and thereafter, the DEFENDANTS, its.

6 employees, agents, or assigns, conspired to create facts to justify the premature

! termination of Plaintiff. Toward that end the DEFENDANTS acquiesced to the

8 publication of false information about the Plaintiff, and the terms and conditions

? of his employment, in public forums and news reports of general circulation.
10 Thereafter, the DEFENDANTS relied on the false information to terminate
H Plaintiff's services. On September 17, 2010, DEFENDANTS notified the Plaintiff
1? of its intent to wrongfully terminate the Plaintiff from employment.
14 67. The wrongful actions of CITY and DEFENDANTS either intentionally created or
15 knowingly permitted intolerable and unusually aggravating working conditions
16 for Plaintiff.

17

68. Plaintiff notified CITY and DEFENDANTS of the intolerable working conditions
18 created by the conspiracy to ruin Plaintiffs reputation. CITY and
19 DEFENDANTS insisted on continuing with the wrongful acts, including but not
20 limited to, the defamatory publications and refusal to abide by the agreement(s)
21 of hire, and its own policies and practices. Thus, Plaintiff was compelled to
ji resign in ﬁght of the CITY and DEFENDANTS treatment of Plaintiff.
24 69. As a result of the wrongful acts of DEFENDANTS, Plaintiff was wrongfully
25 ~ forced to submit his resignation on November 5, 2010 in an attempt to mitigate
26 the damage to his reputation after over 40 years of employment.
27 SIXTH CAUSE OF ACTION - INTENTIONAL INFLICTION OF EMOTIONAL
28 DISTRESS
Kapler - Complaint For Damages




