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inclusive 

PROPOSED ORDER AND 
JUDGMENT ON DEFENDANT'S 
MOTION TO STRIKE 

Defendants 

In this matter, Defendant City of Alameda renews its Special Motion to Strike Plaintiff 

Ann Marie Gal lant's complainl pursuant to Cal. Code eiv. Proc. § 425.16 (the anti-SLAPP 

statute). The Court has carefu lly reviewed the written submissions of each party in support of 

and in opposition to the City ' s motion and has considered thei r oral presentations. Based 

thereon, the Court makes the fol lowing findings of fact, reaches the following conclusions of 

law, and enlcrsjudgmenl as set forth below: 

PROCEDURAL BACKGROUND 

I. Plaintiff filed her complaint against Defendant on August 15, 20 11 alleging causes of 

action for wrongful termination in violation of Cal. Lab. Code §§ II02.S(b) and (c). 

(First and Second Causes o r Actio n.) She also seeks a declaration that her termination 
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violated the City's Charter (Third Cause of Action). In her Fourth Cause of Action, she 

asserts that her termination constitutes a breach of contract insofar as it occurred in 

violation of the City Charter. 

2. Defendant filed its Special Motion to Strike each cause of action under Cal. Code Civ. 

Proc. § 425 .1 6 on October 13, 20 11 . Plaintiff opposed the motion, fi li ng a lengthy 

affidavit in aid of her opposition. The motion was heard in Department 18 of thi s Court 

on November 9, 20 11 and denied the following day. The Court found that "Plaintiff's 

claims arise from the City of Alameda's termination of her employment contract rather 

than any petitioning or protected activity" under the statute. It therefore declined to reach 

the issue of "whether plaint iff has made a sufficient showing on the merits of her claims." 

3. Defendant timely appealed, and the Court of Appea l (First Dist. , Div. 3) reversed and 

remanded with instructions in an unpublished order filed June 20, 201 3. Three aspects of 

the Court of Appeal's decision are particularly pertinent to these proceedings: 

a. Fi rst, the Court concluded that "the city met its burden of showing that the 

complaint 's causes of action were based on 'constitutional free speech and 

peti tioning activity as defined in lhe anli-SLAPP slatule[],' and 'arose from 

activity protected by lhe anri-SLAPP stalule ."· [Citation omitted and emphas is in 

the origi nal]. 

h. Second, the Court went on to hold " Whether the city's conduct was wrongful is a 

matter Gallant must "support in the context of the discharge of [her] burden to 

provide a prima facie showing of the merits of her [causes of action]." [Citations 

omitted.] 
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c. Finally, the Court noted that the trial court "did not rule on the city's numerous 

written objections challenging Gallant's proffered evidence," and concluded that 

"it is more appropriate to remand the matter to the trial court so that it may rule on 

the outstanding evidentiary and substantive issues in the first instance." [Citation 

omitted.] 

4. On September 4,2013, this case was reassigned for all purposes to Department 23 of this 

Court, the undersigned presiding. 

5. On Novem ber 7, 2013, pursuant to the Court of Appeal's order, this Court reviewed the 

submissions of the parti es on the City's objections to Plaintiffs evidence and heard 

argument. Short ly after the hearing, on Novem ber 27, 20 13, the Court issued its order 

sustaining some of them and overruling others. 

6. The City then renewed its Special Motion To Strike, and these proceedings fo llowed. 

PROPOSED FINDINGS DF FACT 

1. Plaintiff began her employment wilh the City as Interim Finance Director on July 26, 

2008. 

2. In April 2009, Plaintiff entered into a contract with Defendant pursuant to which she 

served as the City's Interim City Manager. It is undisputed that the duration of the 

conlract was twenty·four months and that, during that time, the City wou ld be conducting 

a search for a permanent City Manager. The contract contains no prohibition against 

Plainti ff applying for the permanent position, nor is there any other evidence of sllch a 

bar. 

3. The contract also provides that the City could eleci not to renew the twenty· four month 
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position by giving Plaintiff90 days notice of its intention not to do so. 

4. In November 20 10, the citizens o f Alameda elected a new mayor and city council. They 

were sworn in on December 21, 20 I O. 

5. On December 28, 2010, 93 days prior to the expiration of Plainti ffs contract, 

Defendant's city counci l resol ved to recruit a permanent City Manager. It al so voted to 

provide Plainti ff with notice that her contract wou ld not be renewed after March 31, 

20ll. 

6. Also on December 28, Plaintiff was put on paid admini strative leave for the remaining 

three months of her tenure as Interim City Manager. 

7. On January 4, 201 1, the City Council init iated the process of recruitment and selection o f 

a permanent city manager. 

8. Plaintiff did not at any time apply fo r the position, and , ultimately, another individual was 

selected. 

9. Plaintiffs claims of wrongfu l temlination are based on the facts and allegations briefly 

summarized below: 

a. In March 2009, Plaintiff became concerned that a member of Defendant' s city 

council , Lena Tam, had engaged in certai n ill egal conduct. 

b. PlaintifT reported this to the then Alameda City Attorney, Teresa Highsmith, who 

indicated that for various reasons she had a conflict of interest. At Highsmith's 

directi ve, outside counsel, Michael Colantuano, was hi red to investigate the 

maller and report. Plai nt iff was instructed to and did cooperate with Colantuano 

in his investi gation, and in due course, he reported his findings and 
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recommendations to the Alameda County District Anorney. The District 

Attorney, in turn, fi led a report exonerating Ms. Tam of all allegations. 

c. Plaintiff asserts that, even if she was not the person who actually reported Ms. 

Tam's conduct to the District Anorney, Defendant found ways to reta liate against 

her thereaftcr based on its asserted knowledge that she was involved in bringi ng it 

to light. Allcged retaliation incl udes: 

I. After the report became public, Ms. Tam was publicly rude to her and 

made comments about terminati ng her employment contract at at least one 

meeting and at a press conference. 

II . Tam and others publicly criticized Plaintiff, opposed her projects and 

stopped meeting with ber. 

Ill. Defendant discouraged Plaintiff from applying for the open City Manager 

posit ion by placing her on admin istrative leave. 

PROPOSED CONCLUSIONS OF LAW 

A. PlaintijJ Has Not Shown That She Was Terminated 

I. The purpose of the contract between the parties (before the Court as Exh ibit A to the 

Declaration of Karen Willis) was to providc for an interim city manager so that the Ci ly 

cou ld conduct a search for an individual to fill that position permanently. 

2. There is no di spute that Plainl iff was aware of the purpose, duralion and other provisions 

of the conlract. 

3. PlaintifTperformed under the contract unti l she was re lieved of he r ob ligat ion 10 do so on 
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December 28, 2010. 1 

4. She was paid the agreed-upon salary for the entire contract tenn, that is, through March 

31,2010. 

5. Section 2 o f the contract provides the City with two options: 

a. Automatic renewal in 90-day increments on completion the 24-monlh period; or 

b. Non-renewal upon ninety days written notice. 

6. The required notice having been timely given, the contract ex pired by its terms on March 

31,2010. 

7. The Court concludes the Plaintiff's employment contract was not terminated; rather, it 

expired in accordance with the terms of Section 2 thereof. 

8. Plaintiff's arguments to the contrary - all based on statements and actions she attributes 

to certain counci l members, and on her being placed on paid leave - are unavailing. 

a. As to the various statements, etc., there is no dispute that none of them resulted in 

any official action other than possibly the decisio n to do what Defendant had the 

obvious legal right to do: decline to renew Plaintiff two-year interim contract. 

b. As to the administrative leave, Defendant has proffered valid reasons why the task 

of recruiting and selecting a permanent City Manager should have been given to 

others, Plaintiff having done nothing about it for most of her interim tcnurc. 

Defendant argues hal f-hcartedly that Plai ntiff was respons ible for in itiating the search for 
a permanent City Manager but failed to do so, allegedly in the hope that she would somehow "inherit" 
the job. There is no evidence th is was ever ra ised with Plaint iff, much less that it could have been 
grounds for her termination as Interim City Manager. 
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B. Defendant Did Not Violate The Labor Code 

9. In Paragraph 6 of her Complaint, PlaintiIT all eges that she "was terminated because ( I) 

she refused to participate in illegal activity; and (2) she disclosed information pertaining 

to illegal activ ity to governmen tal agencies ." She alleges that the "illcgal conduct was 

done by City Council Member Lena Tam" and that "the laws violated include but are not 

li mited to the Ralph M. Brown Act, Government Code section 54950, el seq. , ("The 

Brown Act"), Government Code sect ions 3060 - 3075, Sections 7·2 and 7·3 of the 

[Alameda] City Charter and Art icle I, Section I of the California Constitution." 

I. Sect ion II 02.S(bl o[the Labor Code 

10. To establish that the City wrongfully terminated Plainti ff in violation of Section 

I I02.5(b) of the Labor Code, PlaintiITwould have to establish that: 

a. She disclosed (or that the Ci ty believed she disclosed, or would disclose) 

informa ti on to 

L A government or law enforcement agency. or 

Ll. A person with authority over her, or 

111 . Another employee with authority to investigate, discover or correct a 

violation, or 

b. She disclosed informati on to or testi fi ed before any public body conducting an 

investigation, if 

c. She had reasonable cause to believe that the information disclosed reveals a 
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viol ati on of or noncompliance with appli cable law/ and 

d. She was term inated.] 

11. As the Court has concl uded that Plaintiff was not terminated by Defendant, the inquiry 

may end here. 

12. However, the Court notes the lack of probabi lity that Pla intiff can meet her burden to 

provide a prima facie showing on at least some of the other e lements of th is cause of 

action . She has not shown, for instance, that she herself made any relevant disclosures 

about Council Member Tam fa ll ing within tbe ambit of the statute. Rather, the ev idence 

is that another party, Defendant's retained outside counsel, did SO.4 

13. Also, Defendant casts real doubt on the question of whet her Pl ainti frs be lief that her 

info rmation revea led a v iolation of applicable law could have been object ive ly 

reasonable, given the ulti mate outcome of the investigat ion . 

, 
Cal. Lab. Code § II 02.5(b) provides: " An employer, or any person acti ng on behalf o f 

the employer, sha ll not reta liate aga inst an employee fo r disclos ing information, or beca use the employer 
bel ieves that the employee disclosed or may disclose informat ion, 10 a government or law enforcement 
agency, to a person wi th authori ty over the employee or another employee who has the authori ty to 
investigate, discover, or correct the violat ion or noncomp liance, or for prov id ing information to, or 
testifying be fore, any public body conducting an investigat ion, hearing, or inquiry, if the employee has 
reasonable cause to believe that the information d iscloses a violalion of state or federal statute, or a 
violation of or noncompliance with a loca l, Slate, or federal rule or regulation, regard less of whether 
disclosing the informat ion is part of the emp loyee's job duties. " 

1 The text of the statute does not refer to "term ination." See, fn. 2, supra. Plai nt iff s cause 
of action, however, does so. See Complaint for Damages at 5,6,9 and 12. Plai nt iff is bound by her 
allegations therein . As noted by the Court o f Appeal , "[a]s Gal lant concedcs in her rcsponsive brief, her 
retaliation and breach of contract claims, and request for dec laratory rel ief, ' would have no basis' in the 
absence of the city's alleged act ions taken in connect ion with the terminat ion itself" 

• Gall an t reported her concerns to then City Attorney Highsmith who recused hersel f and 
referred the maner to Colantuano, who went to the DA, who declined to act. At Illost, Ga llant cou ld be 
said to have reported to Highsmith; she produces no evidence that she reported to anyone else. 
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2. Section II 02.S( c ) of the Labor Code 

14. To establish a violation of Cal. Lab. Code § 11 02.S( c), Plaintiff would have to show that 

Defendant retaliated against her for "refusing to participate in an activity that would resu lt 

in a violat ion of state or federal statute, or a violati on of or noncompliance with a local , 

state, or federa l rule or regul at ion." s 

15. As noted above, Plaintiff has alleged in her complaint that she "was terminated" because 

of her alleged activity protected by Ca l. Lab. Code § 1102.S( c ).6 In this context, she is 

bound by her allegation. See, fn. 3, supra. 

16. Moreover, the allegations in her complaint and her assertions in her affidavit fai l to set 

forth any basis for the conclusion that she cou ld make out a prima facie case that she in 

fact refused to participate in any activity described by the statute. 

C. Plaintiff Is Not Entitled To Declaratory Relief 

17. Section 2-2 of Defendant 's City Charter provides that during the 90-day period fo llowing 

the instatement of a new City Council, the City Manager shall not be removed, 

suspended, or temlinated. 

18. Plaint ifrs allegati on that the failure to renew her term- limited contract as Interim City 

Manager violates thi s section of the City Charter is without merit. Had she held the 

permanent position of City Manager and been fired withi n 90 days of the new city council 

Cal. Lab. Code § 1102.5 ( c ) provides: "An employer, or any person acting on 
behalf of the employer, shall not retaliate against an employee for refusing to participate in an 
acti vity that would result in a violation of state or federal statute, or a violation of or 
noncompliance with a local, state, or federa l rule or regu lation." 

, 
Complaint 14. 
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taking office, she clearl y would have been covered by Section 2-2. She was not 

permanent and therefore was not covered. 

19. Declaratory relief is unwarranted under these circumstances. 

D. Plclintif{Cannol Show Tile Defendanl Breached /IS Conlracl Willi Her 

20. For the reasons di scussed immediately above, Plaintiff's breach of contract cause of 

action, incorporating as it does Section 2-2 of the City Charter, must fa il 

E. Prevailing Party 

21. The Court concludes that Defendant is the prevailing party in this matter 

PROPOSED JUDGMENT 

Based on the findings and conclusions set forth above, it is therefore ORDERED, 

ADJUDGED and DECREED that: 

I. Plaintiff's Complaint shall be dismissed in its entirety with prejudice; 

2. Judgment shall be entered in favor of Defendant; 

3. Pursuant 10 Code of Civ il Procedure Section 42S. 16( c ), Defendant is enti tled to recover 

from Plaintiff, and is hereby awarded, its attorneys' fees and costs incurred in connection 

with this action. The amount of attorneys' fees sball be determined upon tbe filing ofa 

noticed motion pursuant to California Ru le of Court 3.1702. 
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IT IS SO ORDERED this February 5, 2014 

John M. True, III 
Judge, Department 23 
Alameda County Superior Court 
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